
847

Federal Acquisition Regulation 46.102

46.710 Contract clauses.

Subpart 46.8—Contractor Liability for Loss
of or Damage to Property of the Gov-
ernment

46.800 Scope of subpart.
46.801 Applicability.
46.802 Definition.
46.803 Policy.
46.804 Items priced at or based on catalog or

market prices.
46.805 Contract clauses.
46.806 Subcontracts.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42415, Sept. 19, 1983, unless
otherwise noted.

46.000 Scope of part.
This part prescribes policies and pro-

cedures to ensure that supplies and
services acquired under Government
contract conform to the contract’s
quality and quantity requirements. In-
cluded are inspection, acceptance, war-
ranty, and other measures associated
with quality requirements.

Subpart 46.1—General

46.101 Definitions.
Acceptance, as used in this part,

means the act of an authorized rep-
resentative of the Government by
which the Government, for itself or as
agent of another, assumes ownership of
existing identified supplies tendered or
approves specific services rendered as
partial or complete performance of the
contract.

Commercial item (see 2.101).
Contract quality requirements means

the technical requirements in the con-
tract relating to the quality of the
product or service and those contract
clauses prescribing inspection, and
other quality controls incumbent on
the contractor, to assure that the prod-
uct or service conforms to the contrac-
tual requirements.

Critical nonconformance means a non-
conformance that is likely to result in
hazardous or unsafe conditions for indi-
viduals using, maintaining, or depend-
ing upon the supplies or services; or is
likely to prevent performance of a
vital agency mission.

Government contract quality assurance
means the various functions, including

inspection, performed by the Govern-
ment to determine whether a contrac-
tor has fulfilled the contract obliga-
tions pertaining to quality and quan-
tity.

Inspection means examining and test-
ing supplies or services (including,
when appropriate, raw materials, com-
ponents, and intermediate assemblies)
to determine whether they conform to
contract requirements.

Latent defect means a defect which
exists at the time of acceptance but
cannot be discovered by a reasonable
inspection.

Major nonconformance means a non-
conformance, other than critical, that
is likely to result in failure of the sup-
plies or services, or to materially re-
duce the usability of the supplies or
services for their intended purpose.

Minor nonconformance means a non-
conformance that is not likely to ma-
terially reduce the usability of the sup-
plies or services for their intended pur-
pose, or is a departure from established
standards having little bearing on the
effective use or operation of the sup-
plies or services.

Off-the-shelf item means an item pro-
duced and placed in stock by a contrac-
tor, or stocked by a distributor, before
receiving orders or contracts for its
sale. The item may be commercial or
produced to military or Federal speci-
fications or description.

Patent defect means any defect which
exists at the time of acceptance and is
not a latent defect.

Subcontractor (see 44.101).
Testing means that element of inspec-

tion that determines the properties or
elements, including functional oper-
ation of supplies or their components,
by the application of established sci-
entific principles and procedures.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995; 61 FR 31662, June 20,
1996]

46.102 Policy.

Agencies shall ensure that—
(a) Contracts include inspection and

other quality requirements, including
warranty clauses when appropriate,
that are determined necessary to pro-
tect the Government’s interest.
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(b) Supplies or services tendered by
contractors meet contract require-
ments;

(c) Government contract quality as-
surance is conducted before acceptance
(except as otherwise provided in this
part), by or under the direction of Gov-
ernment personnel;

(d) No contract precludes the Govern-
ment from performing inspection;

(e) Nonconforming supplies or serv-
ices are rejected, except as otherwise
provided in 46.407;

(f) Contracts for commercial items
shall rely on a contractor’s existing
quality assurance system as a sub-
stitute for compliance with Govern-
ment inspection and testing before ten-
der for acceptance unless customary
market practices for the commercial
item being acquired permit in-process
inspection (Section 8002 of Public Law
103–355). Any in-process inspection by
the Government shall be conducted in
a manner consistent with commercial
practice; and

(g) The quality assurance and accept-
ance services of other agencies are used
when this will be effective, economical,
or otherwise in the Government’s in-
terest (see subpart 42.1.)

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

46.103 Contracting office responsibil-
ities.

Contracting offices are responsible
for—

(a) Receiving from the activity re-
sponsible for technical requirements
any specifications for inspection, test-
ing, and other contract quality require-
ments essential to ensure the integrity
of the supplies or services (the activity
responsible for technical requirements
is responsible for prescribing such in-
spection, testing, and other contract
quality requirements);

(b) Including in solicitations and con-
tracts the appropriate requirements for
the contractor’s control of quality for
the supplies or services to be acquired;

(c) Issuing any necessary instruc-
tions to the cognizant contract admin-
istration office and acting on rec-
ommendations submitted by that office
(see 42.301 and 46.104(f);

(d) When contract administration is
retained (see 42.203), verifying that the

contractor fulfills the contract quality
requirements; and

(e) Ensuring that nonconformances
are identified, and establishing the sig-
nificance of a nonconformance when
considering the acceptability of sup-
plies or services which do not meet
contract requirements.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 31663, June 20, 1996]

46.104 Contract administration office
responsibilities.

When a contract is assigned for ad-
ministration to the contract adminis-
tration office cognizant of the contrac-
tor’s plant, that office, unless specified
otherwise, shall—

(a) Develop and apply efficient proce-
dures for performing Government con-
tract quality assurance actions under
the contract in accordance with the
written direction of the contracting of-
fice:

(b) Perform all actions necessary to
verify whether the supplies or services
conform to contract quality require-
ments;

(c) Maintain, as part of the perform-
ance records of the contract, suitable
records reflecting—

(1) The nature of Government con-
tract quality assurance actions, includ-
ing, when appropriate, the number of
observations made and the number and
type of defects; and

(2) Decisions regarding the accept-
ability of the products, the processes,
and the requirements, as well as action
to correct defects.

(d) Implement any specific written
instructions from the contracting of-
fice;

(e) Report to the contracting office
any defects observed in design or tech-
nical requirements, including contract
quality requirements; and

(f) Recommend any changes nec-
essary to the contract, specifications,
instructions, or other requirements
that will provide more effective oper-
ations or eliminate unnecessary costs
(see 42.102(e) and 46.103(c)).

46.105 Contractor responsibilities.
(a) The contractor is responsible for

carrying out its obligations under the
contract by—
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